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specified benefits ‘“may be discharged
by furnishing any equivalent combina-
tions of fringe benefits or by making
equivalent or differential payments in
cash under rules and regulations estab-
lished by the Secretary.”” The gov-
erning rules and regulations for fur-
nishing such equivalents are set forth
in §4.177 of this subpart. An employer
cannot offset an amount of monetary
wages paid in excess of the wages re-
quired under the determination in
order to satisfy his fringe benefit obli-
gations under the Act, and must keep
appropriate records separately showing
amounts paid for wages and amounts
paid for fringe benefits.

(b) Meeting the requirement, in general.
The various fringe benefits listed in the
Act and in §4.162(a) are illustrative of
those which may be found to be pre-
vailing for service employees in a par-
ticular locality. The benefits which an
employer will be required to furnish
employees performing on a particular
contract will be specified in the con-
tract documents. A contractor may
dispose of certain of the fringe benefit
obligations which may be required by
an applicable fringe benefit determina-
tion, such as pension, retirement, or
health insurance, by irrevocably pay-
ing the specified contributions for
fringe benefits to an independent trust-
ee or other third person pursuant to an
existing “‘bona fide’” fund, plan, or pro-
gram on behalf of employees engaged
in work subject to the Act’s provisions.
Where such a plan or fund does not
exist, a contractor must discharge his
obligation relating to fringe benefits
by furnishing either an equivalent
combination of ‘“bona fide” fringe ben-
efits or by making equivalent pay-
ments in cash to the employee, in ac-
cordance with the regulations in §4.177.

§4.171 “Bona fide” fringe benefits.

(@) To be considered a ‘““bona fide”
fringe benefit for purposes of the Act, a
fringe benefit plan, fund, or program
must constitute a legally enforceable
obligation which meets the following
criteria:

(1) The provisions of a plan, fund, or
program adopted by the contractor, or
by contract as a result of collective
bargaining, must be specified in writ-
ing, and must be communicated in
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writing to the affected employees. Con-
tributions must be made pursuant to
the terms of such plan, fund, or pro-
gram. The plan may be either con-
tractor-financed or a joint contractor-
employee contributory plan. For exam-
ple, employer contributions to Indi-
vidual Retirement Accounts (IRAs) ap-
proved by IRS are permissible. How-
ever, any contributions made by em-
ployees must be voluntary, and if such
contributions are made through pay-
roll deductions, such deductions must
be made in accordance with §4.168. No
contribution toward fringe benefits
made by the employees themselves, or
fringe benefits provided from monies
deducted from the employee’s wages
may be included or used by an em-
ployer in satisfying any part of any
fringe benefit obligation under the Act.

(2) The primary purpose of the plan
must be to provide systematically for
the payment of benefits to employees
on account of death, disability, ad-
vanced age, retirement, illness, med-
ical expenses, hospitalization, supple-
mental unemployment benefits, and
the like.

(3) The plan must contain a definite
formula for determining the amount to
be contributed by the contractor and a
definite formula for determining the
benefits for each of the employees par-
ticipating in the plan.

(4) Except as provided in paragraph
(b), the contractor’s contributions
must be paid irrevocably to a trustee
or third person pursuant to an insur-
ance agreement, trust or other funded
arrangement. The trustee must assume
the usual fiduciary responsibilities im-
posed upon trustees by applicable law.
The trust or fund must be set up in
such a way that the contractor will not
be able to recapture any of the con-
tributions paid in nor in any way di-
vert the funds to its own use or benefit.

(5) Benefit plans or trusts of the
types listed in 26 U.S.C. 401(a) which
are disapproved by the Internal Rev-
enue Service as not satisfying the re-
quirements of section 401(a) of the In-
ternal Revenue Code or which do not
meet the requirements of the Em-
ployee Retirement Income Security
Act of 1974, 29 U.S.C. 1001, et seq. and
regulations thereunder, are not deemed
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to be ““bona fide”’ plans for purposes of
the Service Contract Act.

(6) 1t should also be noted that such
plans must meet certain other criteria
as set forth in §778.215 of 29 CFR part
778 in order for any contributions to be
excluded from computation of the reg-
ular rate of pay for overtime purposes
under the Fair Labor Standards Act
(884.180-4.182).

(b)(1) Unfunded self-insured fringe
benefit plans (other than fringe bene-
fits such as vacations and holidays
which by their nature are normally un-
funded) under which contractors alleg-
edly make ‘“‘out of pocket” payments
to provide benefits as expenses may
arise, rather than making irrevocable
contributions to a trust or other fund-
ed arrangement as required under
§4.171(a)(4), are not normally consid-
ered ‘“‘bona fide” plans or equivalent
benefits for purposes of the Act.

(2) A contractor may request ap-
proval by the Administrator of an un-
funded self-insured plan in order to
allow credit for payments under the
plan to meet the fringe benefit require-
ments of the Act. In considering
whether such a plan is bona fide, the
Administrator will consider such fac-
tors as whether it could be reasonably
anticipated to provide the prescribed
benefits, whether it represents a le-
gally enforceable commitment to pro-
vide such benefits, whether it is carried
out under a financially responsible pro-
gram, and whether the plan has been
communicated to the employees in
writing. The Administrator in his/her
discretion may direct that assets be set
aside and preserved in an escrow ac-
count or that other protections be af-
forded to meet the plan’s future obliga-
tion.

(c) No benefit required by any other
Federal law or by any State or local
law, such as unemployment compensa-
tion, workers’ compensation, or social
security, is a fringe benefit for pur-
poses of the Act.

(d) The furnishing to an employee of
board, lodging, or other facilities under
the circumstances described in §4.167,
the cost or value of which is creditable
toward the monetary wages specified
under the Act, may not be used to off-
set any fringe benefit obligations, as
such items and facilities are not fringe
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benefits or equivalent benefits for pur-
poses of the Act.

(e) The furnishing of facilities which
are primarily for the benefit or conven-
ience of the contractor or the cost of
which is properly a business expense of
the contractor is not the furnishing of
a ““bona fide”’ fringe benefit or equiva-
lent benefit or the payment of wages.
This would be true of such items, for
example, as relocation expenses, travel
and transportation expenses incident
to employment, incentive or sugges-
tion awards, and recruitment bonuses,
as well as tools and other materials
and services incidental to the employ-
er’s performance of the contract and
the carrying on of his business, and the
cost of furnishing, laundering, and
maintaining uniforms and/or related
apparel or equipment where employees
are required by the contractor, by the
contractor’s Government contract, by
law, or by the nature of the work to
wear such items. See also §4.168.

(f) Contributions by contractors for
such items as social functions or par-
ties for employees, flowers, cards, or
gifts on employee birthdays, anniver-
saries, etc. (sunshine funds), employee
rest or recreation rooms, paid coffee
breaks, magazine subscriptions, and
professional association or club dues,
may not be used to offset any wages or
fringe benefits specified in the con-
tract, as such items are not ‘‘bona
fide”” wages or fringe benefits or equiv-
alent benefits for purposes of the Act.

§4.172 Meeting requirements for par-
ticular fringe benefits—in general.

Where a fringe benefit determination
specifies the amount of the employer’s
contribution to provide the benefit, the
amount specified is the actual min-
imum cash amount that must be pro-
vided by the employer for the em-
ployee. No deduction from the specified
amount may be made to cover any ad-
ministrative costs which may be in-
curred by the contractor in providing
the benefits, as such costs are properly
a business expense of the employer. If
prevailing fringe benefits for insurance
or retirement are determined in a stat-
ed amount, and the employer provides
such benefits through contribution in a
lesser amount, he will be required to
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